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A RECENT ADVANCE IN LEGAL 
EDUCATION. 

The rapid progress made in_ stiffening 
the entrance requirements, in improving 
the teaching methods and in lengthening 
the course of study of the leading law 
schools of America is one of the wonders 
of the wonderful century in which we are 
living. 

Superficiality in legal instruction 
the practice of the law is now giving place 
to more thorough scholarship. The lawyer 
of the next generation will by reason of the 


and in 


generous and_ enthusiastic efforts of the 
present generation of lawyers be eminently 
better qualified than any that have gone 
before them. 

This does not necessarily mean that the 
next generation will contribute to the hall 
of fame any greater names than Mansfield, 
Bacon, Story or Marshall: such superlative 
achievement depends upon elements of in- 
dividual character not derivable from the 
mere extension of the opportunities for in- 
struction. It does mean, however, that the 
general average of mental development anc 
intellectual equipment will be much higher. 
The law will be in fact more than in name 
a learned profession. 

These general observations were in large 
measure called forth by the recent an- 
nouncement of John H. Wigmore, Dean of 
Northwestern University Law School that 

‘ebeginning Sept. 1, 1918, the entrance re- 
quirements for 
will be materially increased and the course 
of instruction extended from three to four 
years. The following is Mr. Wigmore’s 
announcement : 

“On behalf of Northwestern University, 
I desire to make announcement of action 
taken recently to increase the requirements 
of this law school, effective from Septem- 
ber 1, 1918, as follows: 

“For the degree of LL. B. or J. D. a 
course of legal studies amounting to four 


admission to that school 
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years of time and eighty-cight semester 
heurs of credit (instead of three years and 
seventy semester hours) will be required; 
except that holders of an A. b. or B.S. 
degree may, on certain conditions, com- 
piete the course in three years. 

“Tor admission, a three-year course (in- 
stead of one year) of college studies will 
be required; except that persons not so 
qualified may, on certain conditions, enter 
as candidates for the LI. B., but not more 
than ten in each year. 

“The first of these measures. the four- 
year law course, was enacted to conform 
to the spirit of the resolution unanimously 
adopted, at the recent meeting of the Amer- 
ican Lar Association, by the Section of 
Legal Education and of Bar Examiners, in 
oe Bees » . — 
joint session upon the Model Rules for Ad- 
mission to the Bar, declaring that ‘all ap- 
plicants, after being educationally qualified, 
should be compelled to study law for four 
years,’ the fourth year to be spent either 
in a law school or in a registered clerk- 
ship. : 

“Northwestern University Law School 
appears to be the first school thus far to 
teke action under the above resolution. But 
others are doubtless ready to take the same 
step: for of the sixty or so members pres- 
ent at the above session, some forty were 
professors of law, representing some twenty 
schools, and the vote was unanimous, after 
a long and thorough debate. It will be re- 
membered that the measure was first pro- 
posed to the Section by the New York 
State Board of Bar Examiners in 1914.” 

The writer of this editorial vividly re- 
calls the debate that took place at the meet- 
ing of the Section of Legal Education of 
American Bar Association at its meet- 
last August in the city of Chicago, over 
the motion to raise the standards of legal 
education. The strange but gratifying 
spectacle there presented was the support 
given to this resolution by members of the 


the 


ing 


bar: the principal objectors being those 
connected with law schools that had not as 


yet materially raised their standards. 


Lawyers who have been compelled to per- 
fect their knowledge of the historical and 
philosophical foundations upon which the 
great superstructure of jurisprudence rests, 
by their own independent researches, un- 
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aided by competent personal instruction 
are to-day among the first to raise their 
voices in favor of a more thorough prepa- 
ration of those who shall hereafter not 
only administer the law but, sitting on the 
bench, shall be clothed with authority to 
establish precedents for determining the 
multitude of new justiciable questions likely 
to arise out of our increasingly complicated 
social order. 

The present favorable attitude of the bar 
toward raising the standards of instruction 
is reflected in Elihu Root’s masterful 
address at the opening of the last meeting 
of the American Bar Association, from 
which we make the following quotation: 


“The old customs under which the young 
law student was really guided and instruct- 
ed in the law office of the established prac- 
titioner, under which the youth was im- 
pressed by the example and spirit and 
learning of his senior, are rapidly passing 
away. In the greater part of the country 
these customs no longer continue. The law 
school has taken the place of the law office 
except for acquiring the mere technique of 
practice, and the rights of the people of the 
United States to have an effective adminis- 
tration of the law require that the standards 
of the best law schools shall be applied to 
determine the right to membership in the 
bar. When we compare our own method 
with the test of the three years’ probation 
of the French Licentiate and the arduous 
four years’ training of the German Refer- 
endar, we may realize how little the Amer- 
ican people have had in mind the protection 
and promotion of the public interest in re- 
quiring competency at the bar. 

“No one can help sympathizing with the 
idea that every ambitious young American 
should have an opportunity to win fame 
and fortune. But that should not be the 
controlling consideration here. The con- 
trolling consideration should be the public 
service, and the right to win the rewards 
of the profession should be conditioned 
upon fitness to render the public service. 
No incompetent sailor is entitled to com- 
mand a public ship; no incompetent engi- 
neer is entitled to construct a public work ; 
no untrained lawyer is entitled to impair 
the efficiency of the great and costly ma- 
chinery which the people of the country 
provide, not for the benefit of lawyers but 
for the administration of the law.” 








NOTES OF IMPORTANT DECISIONS. 





NAVIGABLE WATERS — COMMON LAW 
FOR COLONIES SAME AS FOR STATES.—It 


- has been generaily recognized that the common 


law as to navigable rivers is not the same in 
this country as in England; in the former, the 
test having no particular reference to tidal 
waters, while in the latter, water being tidal 
was the test. But it lately has been urged in 
a case decided in New York Court of Appeals 
that a grant bounding on a river made in colon- 
ial times was governed by the tidal rule; that 
is to say, a grant on a fresh water stream went 
to the middle of the river at all events. Danes 
v. State, 113 N. E. 786. 

The court said: “The fact that the grant was 
made by the British crown and before the peo- 
ple of the state became its successor in the 
title is not of any weight. The colony as well 
as the state had legislative bodies and courts. 
The common law of England has, from the 
founding of the colony, been applied only so far 
as deemed applicable to the condition of the 
territory and the situation and circumstances 
of the colony. The royal grants, whether made 
by the crown itself or its representatives, were 
made with reference to and to be regulated by 
the common law as adopted and administered in 
the colony. The exceptional conditions causing 
the common law of the colony and state to in- 
clude the rule that the beds of the Mohawk and 
of the Hudson Rivers were public domain, the 
title to which is in the state, existed and were 
recognized from the birth of the colony.” 

We believe it would be quite difficult to evolve 
from colonial decision the rule thus announced, 
or to maintain that, if the king intended when 
he made a grant with a fresh water boundary, 
that the grantee should hold to the middle 
thereof, the rule declared by the states would 
relate back and effect a divestiture. 





NEGLIGENCE—WILLFUL AND WANTON 


INJURY TO LAWBREAKER.—In Illinois Cent. ~@ 


R. Co. v. Messina, 72 So. 779, decided by 
Supreme Court of Mississippi, there is a dis- 
cussion in dissenting opinion of what is meant 
by willful and wanton injury to a trespasser. 
The case shows that a recovery was had by 
plaintiff, who was injured by a railroad en- 
gineer recklessly running his engine into high 
water on a railroad track and causing it to 
overturn. The plaintiff was riding on the 
engine by permission of the engineer and judg- 
ment of the State Supreme Court in plaintiff's 
favor was reversed upon the ground of its 
wrong construction of Act of Congress in re- 
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spect of the attitude assumed by plaintiff in 
riding on the engine by permission of the 
engineer, it being held that thereby he in 
effect became guilty of an unlawful act. This 
left the question to be decided by the state 
court whether as thus violating law he ought 
to have been allowed to recover. 

The majority held that though plaintiff was 
violating law, yet this violation did not con- 
tribute to his injury, it being merely a condition 
and not a contributing cause. 

The dissent spoken of above says: “The 
Supreme Court of the United States places 
the plaintiff in the attitude of a lawbreaker. 
If he had been riding in the coaches provided 
for passengers he would not have been in- 
jured. By an unlawful understanding with the 
engineer, he places himself in a perilous posi- 
tion and as a result of his perilous position 
he is injured. * * * When injured, therefore, 
he at best was a willful trespasser, and as such 
the railroad company owed him no duty except 
not to willfully or wantonly injure him. On 
the facts of this record I concede the negli- 
gence of the engineer in running his train into 
the washout and causing the wreck. But this 
negligence is not of the character to impute 
to the engineer or the railway company, any 
desire willfully to injure plaintiff and the facts 
are not sufficient to show a wanton disregard 
of his life.” 

It seems to us that this dissent takes “will- 
ful” in a narrow sense. It is more like reck- 
less or wanton and these words impute results 
to actors the same as if they were consciously 
intended. It does, however, seem hard to hold 
a railroad liable for recklessness as towards 
one who is more than a mere trespasser, under 
such circumstances as here appear. The en- 
gineer was not authorized to give the permis- 
sion he did and presumptively the plaintiff 
knew he was a lawbreaker in acting on the 
permission. He accepted by every implication 
the consequences of riding on the engine the 
same as had permission been given by a vice 
principal upon express understanding to this 
effect. 


JUDGMENT—ANNULMENT IN SUIT BY 
PLAINTIFF OF JUDGMENT ANNULLING A 
MARRIAGE.—Davidson v. Ream, 161 N. Y. 
Supp. 73, presents what would appear to be a 
case somewhat unprecedented. It shows that 
plaintiff brought a suit to set aside decree ob- 
tained by herself obtained in a proceeding to 
annul a pretended marriage with defendant. 
In the second suit, she declares that what she 
sought and obtained in her former suit, should 
be vacated, because it was fraudulently obtained 
by advice of defendant’s attorneys confirmed by 








her own attorneys, she after rendition of the 
decree accepting a large sum of money in settle- 
ment of all her rights against defendant. The 
second suit was held maintainable and relief 
prayed for was granted by New York Supreme 
Court. 

The court considers all of the testimony and 
holds that the former decree should not have 
been rendered and both “the plaintiff and the 
court had been misled.” 

But it was urged that “Plaintiff being the 
party plaintiff and having received large mone- 
tary consideration in settlement of her rights 
against defendant, she is now estopped to deny 
the validity of the judgment. If this is so, then 
parties may themselves dissolve the marriage 
contract; for in cases where a judgment as here 
has been obtained against good conscience and 
without right, the court would not be at liberty 
to correct it. A party obtaining an invalid de- 
cree of divorce, or an invalid judgment an- 
nulling the marriage, is not estopped from call- 
ing it in question.” 

The suggestion here opens a very wide door. 
Thus, it was said: “The record points con- 
clusively to the fact that plaintiff was not only 
wrongly advised, but overreached.” If, how- 
ever, a judgment of this kind is merely wrong 
the court declares it must be corrected by ap- 
peal. This is very wide in its reach of judg- 
ments obtained by collusion between parties or 
by one overreaching the other, and one, it 
would seem, could not estop himself or herself, 
by being a willing or unwilling instrument in 
imposing upon a court. 

Further observation by the court was that 
“any other result than that indicated would 
leave the court in a false position and a grave 
wrong would stand uncorrected. The position 
in which defendant will be placed if the judg- 
ment is vacated is entirely of his own making.” 
But let it be remembered that the former de- 
cree stood for 4 years before the proceeding to 
annul was brought. It happened that he had 
not married another. Suppose he had, would 
the court then allow the former decree to be 
annulled? A rule of equity or law ought not to 
depend upon facts not in existence at the time 
of a transaction that is in question. It would, 
however, be a grave injustice to declare the wife 
and children of a later marriage entered into in 
the face of a record justifying it, to be occupy- 
ing an illegal status. 

There seemed to be in this judgment more 
a condemnation of the defendant than a con- 
sideration of legal principle, for which course 
there seemed great temptation for the court to 
follow. 
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those answerable for it, but it is not a 
ground for making one wrongdoer answer 
for the wrongs of another merely because 
they result in injury to the same person.” 


Rules Where Acts are Concurrent or 
Deemed So.—Many cases, as for example, 
City of Mansfield v. Bristow, supra, do not 
much discuss or particularly regard the fact 
of concurrence in point of time of the com- 
mision of the acts of each wrongdoer. One 
of the early cases’? on this subject con- 
cerned the filling up of a dam by deposits 
of coal dirt from different mines on the 
stream above, this going on for years. De- 
fendant owners of collieries throwing the 
coal dirt into the stream were joined in one 
action by the owner of the dam. The trial 
court charged the jury, in effect, that, if at 
the time the defendants were engaged in 
throwing the coal dirt into the river about 
‘ten miles above the dam, the same thing was 
being done at the other collieries and the 
defendants knew of this they were liable 
for the combined result of all the series of 
deposits of dirt from the mine above from 
1851 till 1858. This proposition, it is per- 
ceived, fills the requirement of concurrence, 
knowledge thereof to supply the condition 
of concert. The Supreme Court speaks of 
this doctrine as “novel, though the case it- 
self is not new.” If it is correct it “is well 
calculated to alarm all riparian owners, who 
may find themselves by a slight negligence 
overwhelmed by others in gigantic ruin.” 
The opinion goes on to say: “If instead of 


* coal dirt, others were felling trees and suf- 


fering their branches to float down the 
stream, finally finding a lodgment in the 
dam with the coal dirt, he who threw in 
the coal dirt and he who felled the trees 
would each be responsible for the acts of 
the other.” 


Then the case says: “But the fallacy 
lies in the assumption that the deposit of 
the dirt by the stream in the basin is the 


(11) Little Schuylkill Nav. R. & C. Co. v. 
Richards, 57 Pa. St. 142, 98 Am, Dec. 209. 





foundation of the liability. It is the im- 
mediate cause of the injury, but the ground 
of action is the negligent act above. The 
right of action arises upon the act of 
throwing the dirt into the stream—this is 
the tort, while the deposit below is only a 
consequence. The liability, therefore, be- 
gan above with the defendant’s act upon 
his own land, and this act was wholly sep- 
arate and independent of all concert with 
others. His tort was several when it was 
committed, and it is difficult to see how it 
afterwards became joint, because its conse- 
quences united with other consequences.” 


This reasoning appears to us very un- 
satisfactory, when the charge by the court 
below predicated joint and several liability 
on the fact, that defendants above knew_of 
the desposits being made below. If @e- 
fendants deposited dirt.for a number of 
successive days it would scarcely be held 
that each day’s deposit could be deemed a 
separate act. And so if instead of others 
they also made deposits below. It seems 
idle to talk about the tort being confined in 
such a case to “the act of throwing the dirt 
into the stream,” and the deposit below 
being a mere consequence. One is liable for 
the consequences to be anticipated from a 
wrongful act. If two separate acts by the 
same person may be joined as one act, just 
as two blows of a fist in a fight may be 
joined, why should not an act by a person 
known to be added to by the act of an- 
other, make both actors responsible? It is 
conceivable, that, if the upper riparian own- 
ers knew that lower owners were deposit- 
ing dirt, but only some of the lower owners 
knew the upper were so doing, only those 
with knowledge could be joined in one suit. 
It would seem that knowledge would be a 
sufficient predicate for the conclusion of 
concert. 


The court further says: “Without con- 
cert of action no joint suit could be brought 
against the owners of all of the collieries.” 
Granted ; but suppose each had knowledge 
of all that the others were doing? 


‘ 
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In a Tennessee case’® there was a con- 
temporaneous sending up of noxious and 


_ foul smoke and gases by two copper com- 


panies, which created a nuisance to plain- 
tiffs, each copper company acting inde- 
pendently. There was no averment in the 
pleadings, or any discussion of the effect, 
of knowledge by one defendant of what the 
other was doing. The court said: ‘The 
wrong done by the defendants is the dis- 
charge of foul and offensive fumes and 
gases from their plants into the air, cor- 
rupting and poisoning the same. This is 
dore by each of them upon its own prem- 
ises, controlled and operated by it inde- 
pendently of, and without any connection 
or relation whatever with, the other. It is 
in every sense and by every definition a 
separate wrong and it cannot be made joint 
because the consequences of it afterwards 
became blended and united with those 
wrought by other wrongdoers. A tort 
which is several when committed cannot be 
made joint by matters occurring subse- 
quently over which the tortfeasor has no 
control.” 


The same fault, if it is a fault, is to be 
found with this reasoning as with that in 
the Pennsylvania case, supra. Let us sup- 
pose, further, a case where oil is flowing 
from a well into a ravine and gas from an- 
other well into the same ravine. The flow 
of neither has the potency of damage to 
third persons. The owners of the oil and 
gas wells have no connection with each 
other, but if the two minerals come into 
conjunction there is probability of great 
damage at some time. Now, if each owner 
knows. what the other is doing does not their 
common knowledge create the necessary 
concert in action to make their two acts 
joint, and they become joint tortfeasors? If 
one party places and maintains an engine 
so near to a flowing gas or oil well of an- 
other that the countryside is endangered, 
would not both be deemed joint tortfeasors, 


(12) Swain v. Tennessee Copper Co., 111 
Tenn. 430. 78 S. W. 93. 





though they had no business relations with 
each other, if they knew of the danger? 


In a California case,’* the acts by the 
tortfeasors were separately, but concurrent- 
ly, committed. Three defendants added to 
the natural waters of a canon water from 
three artificial ditches, causing the whole to 
spread over plaintiff’s land and cover it 
with sand and debris, and thus cause dam- 
age. The rule announced in the Richards 
case, supra, was applied. There was no dis- 
cussion, but it was said that a Nevada case** 
is very similar to this case and involved 
the very point under discussion. But there 
seemed no discussion of the point, either 
of common knowledge by defendants of 
their difches increasing the amount of the 
natural water nor the further point that 
their efforts, though separately done, were 
actually uniting to create this injurious ex- 
cess. If they knew and still persisted, why 
should they not be held just as if the three 
ditches belonged to a single owner ? 


In another Pennsylvania case,” the con- 
temporaneousness of acts by independent 
tortfeasors was considered. The acts com- 
plained of were from separate deposits by 
two parties of dirt and mine water into a 
stream. There was a settlement with one 
party and this was set up as an accord and 
satisfaction of the entire damage. The 
court said: “It is true that the injury com- 
plained of may have been caused in part 
by the operations of the Highland Coal 
Company, conducted contemporaneously 
with the operations of the defendant’s 
mines. * * * But these several operations ~ 
were entirely independent of each other. 
They were several miles apart and the own- 
ership, management and control were whol- 
ly distinct and separate. There was no con- 
cert of action or common purpose or design 
which would support the theory of joint in- 


(13) Miller v. Highland Ditch Co., 87 Cal. 430, 
25 Pac. 550, 22 Am. St. Rep. 254. 

(14) Blaisdell v. Stephens, 14 Nev. 17, 33 Am. 
Rep. 523, 

(15) Gallagher v. Kemmerer, 144 Pa. 509, 22 
Atl. 970, 27 Am. St. Rep. 673. 
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jury.” The great distance these mines were 
separated from each other might make the 
fact of knowledge, if it existed, of one de~ 
positing refuse in the river unimportant. 
But, if the circumstances were such as to 
make it material, why ought it not to be at 
least evidence of concert of purpose? If 
one deposit foreign matter in pure water 
to an injurious degree, why should not a 
less deposit in impure water effecting the 
same result, make him liable? If two, one 
with the knowledge of the other, continue 
to do this, why are not both liable? Their 
separate acts, knowingly performed, com- 
bine to create the result. 

In a West Virginia case*® plaintiff sued a 
single defendant for the entire damage from 
the deposit of tailings, etc., in a stream, 
and it was claimed that the damage was 
caused by such deposit being by many op- 
erators of coal and coke works, and de- 
fendant could not be made responsible for 
their independent acts. The court held de- 
fendant was one of several joint tortfeasors 
and could be sued for the entire damage. 
The court, quoting from 21 Am. & Eng. 
Enc. Law, 2d ed. 496, said that: ‘Where 
the negligence of two or more persons act- 
ing independently concurrently results in 
damage, it is not essential to a joint action 
that they should be engaged in a common 
enterprise or sustain any relations to each 
other. Nor is it a defense that another per- 
son contributed to the injury. Persons who 
co-operate in an act directly causing injury 
are jointly liable, though acting independ- 
ently of each other.” It is greatly to be 
doubted whether these are any more than 
general propositions, but it is also greatly 
to be doubted whether or not knowledge by 
one wrongdoer that another is contributing 
to a result which a second wrongdoer aids 
in furthering, does not make both liable, 
if the necessary scienter is averred and 
shown. 


(16) Day v. Louisville Coal & C. Co., 60 W. 
Va. 27, 63 S. BE. 776, 10 L. R. A. (N. S.) 167. 

(17) Bowman v. Humphrey, 124 Iowa 744, 
100 N. W. 864. 





An Iowa case” was a pollution case and 
there was an instruction that, if the jury 
should find the pollution was caused in 
part by a third party and in part by de- 
fendant, this would be no defense and de- 
fendant would be liable for the entire dam- 
age. The court said: “We are agreed that, 
as applied to the facts in this case, the in- 
struction was erroneous. It is undoubtedly 
true that, where an injury results from the 
concerted action of two or more persons, 
each may be held liable for the entire dam- 
ages occasioned; but to sustain recovery 
concert of action must be made to appear. 
By this we are not to be understood as say- 
ing that it must be shown in all cases that 
the tortfeasors acted in confederation with 
each other, or pursuant to an agreement be- 
tween themselves to do the wrong. In many 
cases it is sufficient to show simply that they 
acted together knowingly in bringing about 
the results complained of. Where,however, 
one of the alleged tortfeasors acts separate- 
ly and for himself alone, and not in concert 
with others, especially if he act without 
knowledge that the other is doing anything 
to bring about the injury complained of, 
he cannot be made liable for any damages 
not the direct and proximate result of his 
own acts.” There is no authority cited for 
this Statement, but it seems to come within 
every rule of holding one to liability for 
the consequences of acts reasonably to be 
contemplated. If two independent tort- 
feasors each separately poison the air or 
pollute a stream, one knowing that the other 


is so doing, and they also know that what .- 


both contribute to such poisoning a pollu- 
tion will in the aggregate create a nuisance 
and what is contributed by one unless added 
to by the other will not amount to a nuis- 
ance, why are not both as much liable, the 
same as if one owns two factories which 
together poison the air or two mines which 
together pollute a stream? : 
Distinction Between Creation of Public 
and Private Nuisance.—A few cases, which 
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hold that the acts of independent tort- 
feasors acting without concert, do not 
make them joint tortfeasors, distinguish 
as to its being in the creation of a public 
and a private nuisance. Thus, an Indiana 
case’® shows that the owners of three fac- 
tories were sued for depositing chemicals 
in a creek and thus killing fish, causing 
noxious vapors and breeding flies and other 
insects. The court said: “It is probably 
true that an action at law cannot be main- 
tained jointly against various tortfeasors 
among whom is no concert or unity of ac- 
tion and no common design. A distinction, 
however, is recognized between such acts 
which are wrongful only because injurious 
to individual rights and those which com- 
bine and constitute a public nuisance. * * * 
If a party deliberately places himself in op- 
position to the entire community by per- 
forming an act which in combination with 
the independent wrongful acts of others, 
violates an express statute and creates a 
public nuisance, he is not in a position to 
assert that he should be held responsible to 
individuals specially damaged for only the 
actual loss he alone has occasioned them.” 
Inasmuch as an individual cannot complain 
of a public nuisance unless he is specially 
damaged, it would appear that there ought 
to be little for this distinction to rest upon. 
There may be a grain of logic in the posi- 
tion in so far as there is implied by knowl- 
edge of the creation of a public nuisance, 
the knowledge of how it is brought about, 


 viz.: knowledge of contribution by others. 


A New York case’® does hold that per- 
sons who by their several acts or omissions 
maintain a common or public nuisance are 
jointly and severally liable, but that case 
was of a brick wall extending along the 
front of several lots being allowed to re- 


(18) West Muncie S. Co. v. Slack, 164 Ind. 21, 
72 N. E. 879. 

(19) Simmons vy. Everson, 124 N. Y. 319, 21 
Am, St. Rep. 676. 





main in a dangerous condition. Each of 
these parties had an interest in that wall 
and its maintenance or destruction. 


A Pennsylvania case*® concerned a party 
wall and there was a duty on each of de- 
fendants to maintain its safety, and their 
negligence in failing to do this was con- 
nected with their relation to the wall con- 
currently and in the same way. The court 
said: “The case is not to be confounded 
with actions of trespass brought for sep- 
arate acts done by two or more defendants. 
Here the keeping of the wall safe was a 
common duty, and a failure to do so was a 
common neglect.” 


Apportioning Damages Between Inde- 
pendent Tortfeasors—Some of the cases 
and that by Georgia Court of Appeals** is 
typical of its kind, hold that the damages 
caused by independent wrongdoers, which 
in its aggregate amount to nuisance, should 
be apportioned and each be made liable for 
what he does. This position seems to me 
to be most indefensible of all, and this not 
because these damages are difficult to be 
estimated or must even be in a measure 
guessed at. It, to me, is an indefensible 
position, because, if it is necessary to count 
the aggregate of injury to make it action- 
able at all, it is indivisible, and everyone 
escapes, because, though wrong is com- 
mitted, no single actor is liable for the part 
he does. 


In Swaim v. Copper Co., supra, it is 
said: “True, it may be difficult to determine 
how much dirt came from each colliery, 
but the relative proportions thrown in by 
each may form some guide, and a jury in 
a case of such difficulty, caused by the party 
himself, would measure the injury of each 
with a liberal hand. But the difficulty of 
separating the injury of each from the 


(20) Klauder v. McGrath, 35 Pa. St. 126, 78 
Am. Dec. 329. 
(21) Key v. Armour Fertilizer Co. 89 S. E. 593. 
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others would be no reason. why one man 
should be held liable for the torts of others 
without concert. It would be simply to say, 
because the plaintiff fails to prove the in- 
jury one man does him, he may therefore 
recover from that one all the injury that 
others would be no reason why one man 
think, to say that, if a defendant acts in 
knowingly mingling his dirt with another’s, 
he should be liable for injury by the 
entire injury. If the principle of confusion 
of goods makes the wrongful mingler 
lose his goods, the 
wrongful mingling of hurtful things, 
with knowledge, should conversely ap- 
ply. Especially is this true if tak- 
ing each part separately there is really 
no actionable wrong. You cannot add sev- 
eral non-actionable things together to pro- 
duce one actionable thing, unless there is a 
legal connection therein. Why is not com- 
mon knowledge as to what the mass will 
become equivalent to intent to produce that 
result? If there is common intent, there 
surely is concert. 


principle of 


Conclusion.—It is not to be denied that 
there must be concert of action to make in- 
dependent tortfeasors, together producing a 
single injury liable. But all of the cases re- 
ferred to, except Bowman vy. Humphrey, 
supra, fail to declare the effect of knowledge 
as taking or not the place of concert. It is a 
familiar principle that a wrongdoer is re- 
sponsible for the consequences of his acts 
reasonably to be anticipated, and mare than 
that, if the quality of his wrong involves 
malice. Why, then, should not an upper 
riparian owner be liable for the entire dam- 
age arising out of his pollution of a stream, 
if he knows that what he puts into it will 
be added to what the lower owner is putting 
init? And so as to the lower owner adding 
to what the upper has done, and both of 
them, if their knowledge is common? 


N. C. CoLuier. 
St. Louis, Mo. 





INSURANCE—FORFEITURE. 





BEECHER v. VERMONT MUT. FIRE INS. CO. 





Supreme Court of Vermont. Oct. 10, 1916. 





98 Atl. 917. 





A provision in an insurance policy that it 
shall be void if the property covered is unoc- 
cupied for a period of ten days. without the 
company’s consent, merely suspends the insur- 
ance during the unoccupancy, and the policy is 
revived by a reoccupancy before a fire. 





POWERS, J. The policy carried by this 
plaintiff in the defendant company contained a 
provision that it should be void if the property 
covered should be unoccupied for a period of 
ten days without the consent of the company. 
A fire having occurred, this suit was brought 
upon the policy, and the company here de- 
fends on the ground of a violation of this pro- 
vision. The policy ran for five years from its 
date, and on various occasions before the fire 
the buildings were unoccupied for the speci- 
fied period, though they were occupied by the 
assured at the time of the fire. The case as 
presented presupposed the validity of this con- 
dition in the circumstances shown; but in our 
view the question of its validity is of vital im- 
portance. Some of the cases like Hoover v. 
Ins. Co., 93 Mo. App. 111, 69 S. W. 42, Moore 
v. Phoenix Ins. Co., 64 N. H. 140,.6 Atl. 27, 10 
Am. St. Rep. 384, Id., 62 N. H. 240, 13 Am. 
St. Rep. 556, Dolliver v. Granite State Fire Ins. 
Co., 111 Me. 275, 89 Atl. 8, 50 L. R. A. (N. S.) 
1106, Ann. Cas. 1916C, 765, rigorously adhere 
to a literal interpretation of such provisions, 
and deny a recovery, though the premises are 
reoccupied before the fire occurs. But we do not 
hesitate to align ourselves with Ins. Co. of 
No. Am. v. Garland, 108 Ill. 220, Silver v. Lon- 
don Ass’n Corp., 61 Wash. 593, 112 Pac. 666, 
Ins. Co. of No. Am. v. Pitts, 88 Miss. 587, 41 
South. 5, 7 L. R. A. (N. S.) 627, 117 Am. Sti. 
Rep. 756, 9 Ann. Cas. 54, Born v. Home Ins. Co., 
110 Iowa 379, 81 N. W. 676, 90 Am. St. Rep. 
300, and Sumter Tobacco Warehouse Co. v. 
Phoenix Ins. Co., 76 S. C. 76, 56 S. E. 654, 10 
L. R. A. (N. S.) 736, 121 Am. St. Rep. 941, 11 
Ann. Cas. 780, by holding that this provision 
rightly construed merely suspends the insur- 
ance during the unoccupancy, and that the 
policy is revived by a reoccupancy before the 
fire. Such a construction accords with the 


real purpose of the provision, and harmonizes 
with the doctrines of this court in kindred 
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cases. To hold otherwise is to give the com- 
pany an unconscionable advantage over its pa- 
trons, by allowing it to retain the full premium, 
a part of which is unearned, and enabling it 
to take advantage of an unsuspected forfeiture, 
through an innocent violation of one of the 
numerous conditions inserted in the policy, 
though it be a most trivial matter and wholly 
unconnected with the fire. We cannot believe 
that the company seriously expected such a 
result when the language of the policy was se- 
lected.- Certainly, it would be well-nigh im- 
possible to keep within the literal terms of the 
policy under present day living conditions. 
Judgment affirmed. 


Note.—Vacant Property Reoccupied Before 
Loss Occurs Saving Forfeiture of Insurance.— 
The cases which support the instant case pro- 
ceed on the theory ,that the word “void” is rather 
to be taken as void during the time of vacancy, 
because there has been an assent to insurance 
while it remains occupied. Thus in one case 
where there was “sprinkler’s insurance,” but for 
a while sprinkler system was not preserved. But 
at the time of a fire it was in good working order. 
The court said: “Of course it is fundamental that 
courts cannot make contracts for parties and it 
follows that they must enforce such contracts as 
are made; but in interpreting contracts, they 
should not be bound by hard and fast rules or 
definitions which evidently were never within the 
minds of the contracting parties. Insurance con- 
tracts, like all other contracts, should be con- 
strued with reference to what the parties meant 
when interpreted in the light, not only of the 
language employed, but of the evident object of 
the contract, the benefits secured on one hand, 
the perils or risks sought to be avoided on the 
other. They should not be so construed as to 
work a forfeiture of either party’s rights, or to 
defeat the very object of the contract for which 
a price has been paid, unless it plainly appears 
that such was the intention of the contracting 
parties and that the effect of the language of the 
contract was well understood by them when the 
contract was entered into. * * * Especially is this 
true in this character of contracts, where the lan- 
guage is the language of the insurance company, 
whose duty it is to see to it, that where un- 
reasonable and one-sided provisions are incor- 
porated into a contract, the contract is under- 
standingly entered into.” Pat Blakely Mill Co. 
v. Springfield F. & M. Ins. Co., 59 Wash. 681, 
106 Pac. 194, 28 L. R. A. (N. S.) 503. 


It also has been said that: “It may be rea- 
sonable to suppose an insurance company would 
desire to. preserve the valuable right of canceling 
a policy, even on a temporary increase of risk, 
if known to it at the time, because such change 
might result in loss; but it is not reasonable to 
impute to it a purpose or desire to curtail its own 
revenue by canceling a policy on account of a 
temporary increase of hazard, which has come 
to an end without loss, and from which it could 
not possibly suffer detriment. Hence, there may 
be ground for holding a temporary increase of 
hazard forbidden by the policy to avoid insurance 





without action, or even knowledge on the part 
of the company, when the loss resulted from 
that cause; but there is no ground for such an 
inference when the increase of hazard came to an 
end without loss.” Sumter T. Warehouse Co. 
v. Phoenix Ins. Co., 76 S. C. 76, 56 S. E. 654, 10 
L. R. A. (N. S.) 1106, 121 Am. St. Rep. 941, 
11 Ann. Cas. 78o. 


But there are many, if not a majority of, cases 
which hold that the language in such a policy as 
the instant cases is plain and unequivocal, and 
should be given effect. One of these often re- 
ferred to by other cases is Kyte v. Commercial 
Union Assur. Co., 149 Mass. 116, 21 N. E. 361, 3 
L. R. A. 508.. There it was argued that: “The 
contract of insurance depends essentially upon an 
adjustment of the premium to the risk assumed. 
If the assured by his voluntary act increases the 
risk and the fact is not known, the result is that 
he gets an insurance for which he has not paid. 
* * * An increase of risk which is substantial and 
which is continued for a considerable period of 
time, is a direct and certain injury to the in- 
surer, and changes the basis upon which the con- 
tract of insurance rests. * * * We do not feel at 
liberty to qualify the meaning” of the words of 
the policy. If the insurance doés not continue in 
force during the time the risk is increased, but 
revives afterwards, the only change perceptible 
is in favor of the insurer. For example, if a 
house is insured for a year, and two months dur- 
ing vacancy are cut out of the time, insured is 
actually insured for only ten months, though he 
pays for twelve. Is it reasonable to suppose the 
company was doing anything more than pro- 
tecting itself against increase of risk when for 
that it says a policy will be void? 


In Dolliver v. Granite State F. Ins. Co., 111 
Me. 275, 8 Atl. 8, 50 L. R. A. (N. S.) 1106, 
Ann. Cas. 1916C, 765, there is found a very thor- 
ough review of the cases admittedly in conflict, 
and there the hard and fast terms of the policy 
are adhered to. It was said: “This word ‘void’ 
being neither ambiguous nor technicaf, should be 
‘construed according to the common meaning of 
language.” We do not know why it should 
not be deemed as “technical” as in many contracts 
where it was held to mean voidable. Nor under 
the rule of construing contracts in favor of in- 
sured, its meaning might not be restricted to the 
period when a risk remains increased, especially 
as for no other reason is it provided that the 
contract shall be void. 


It is not to be denied that the authorities are 
in hopeless conflict on this subject,, but it seems 
to us that the restriction of the word “void” to 
the time when a risk has been increased ought to 
be thought to fulfill all contractual intent on both 
sides. The insured ought not to wish it to cover 
increased risk, and insurer, if he is paid for a 
definite period, ought not to claim that this is 
abridged except during the time of increased 
risk. As we have said, even as to that he is 
ahead, because he is paid for a longer time 
than he agreed to carry a risk not increased. Is 
there any valid consideration for an agreement 
of forfeiture, where there is no increase of risk 
at the time property is destroyed? C. 
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ITEMS OF PROFESSIONAL 
INTEREST. 


RECENT DECISIONS BY THE NEW YORK 
COUNTY LAWYERS ASSOCIATION COM- 
MITTEE ON PROFESSIONAL ETHICS. 


QuEsTION No. 117. 

Solicitation—by a merchant on behalf of his 
son, a lawyer—disapproved.—The following sit- 
uation is respectfully brought to the attention 
of your Committee for an expression of its opin- 
ion: 

A is a young attorney, recently admitted to 
practice in this state, and B is the attorney’s 
father. B is a merchant of some standing and 
wishes to assist A in developing his clientele. 
B proposes to inclose A’s professional card with 
his (B’s) letter calling attention to the fact that 
his son is a practicing lawyer, and mail the 
same to a number of business firms with whom 
he has dealings. A has refused permission to 
do this on the ground that such a proceeding 
would not be within the ethics of the profession. 

ANSWER No, 117. 

In the opinion of the Committee, A’s refusal 
to countenance his father’s purpose accords with 
the best traditions and standards of the legal 
profession. (See Canon 27 of the American Bar 
Association, and the answers of our Committee 
té Questions 4, 8, 16, 46, 49, 59, 68, 69.) 


QUESTION No. 118. 

Affidavit—of service. Reference therein to 
“annexed” papers, when none are annexed,—dis- 
approved.—New York attorney asks California 
attorney to serve, in California, a defendant 
(suit pending in New York) with amended sum- 
mons and amended complaint, and furnishes 
form of proof of service, consisting of affidavit 
containing the statement, “That deponent per- 
sonally served the annexed amended summons 
and amended complaint,” without anything be- 
ing annexed, such affidavit (without any papers 
annexed) to be returned to the New York at- 
torney. The California attorney complies with 
the request. 

In the opinion of the Committee is the con- 
duct of the respective attorneys improper? 

ANSWER No. 118. 

In the opinion of the Committee the conduct 
of the respective attorneys is obviously im- 
proper. 

QueEsSsTIon No. 120. 

Bankruptcy; Fees; Relation to Other Attor- 

neys—Agreement between attorneys for credi- 





tors ir a0 election of one as trustee and the 
selection of the other as his attorney and an 
equal division of fees between them,—disap- 
proved.—Will you kindly advise us if in your 
opinion there is anything improper in the fol- 
lowing transaction? 

A and B are attorneys, each representing 
various creditors of C, who has been adjudicated 
a bankrupt. At the meeting for the purpose 
of electing a trustee, A and B agree to act to- 
gether, one to be elected trustee and the other 
to act as attorney for the trustee, and in the 
event of their success to divide all fees and 
commissions equally. Neither attorney repre- 
sents the bankrupt nor any conflicting interest. 

ANSWER No. 120. 

In the opinion of the Committee, the arrange- 
ment suggested in the question is improper. 
The trustee, as the name implies, is acting in 
a fiduciary capacity. It is contemplated by the 
Bankruptcy Act that a trustee and his attorney 
shall be selected by reason of their fitness, and 
not by reason of their willingness to share their 
compensation with each other. The trustee may 
not make a secret profit out of his office. The 
amount which the court allows him is presum- 
ably adequate compensation. It is his duty to 
oppose the allowance asked by his attorney, if 
in his opinion the sum asked is excessive. To 
have a part interest in the attorney’s fee tends 
to warp his judgment and incapacitates him 
from discharging his full duty. Nor should an 
attorney make an arrangement by which he 
shares a fee earned from a trust estate with 
the trustee individually. Even though the par- 
ties act with entire honesty, the whole arrange- 
ment is, in the opinion of the Committee, con- 
trary to public policy in accordance with well 
established rules. 


REPORT OF THE MEETING OF THE 
NEVADA BAR _ ASSOCIATION. 


The Nevada Bar Association convened at 
Reno on November 17, 1916, with Hon. Cole L. 
Harwood, the president, in the chair. 

Mr. Harwood read as his opening address a 
paper entitled, “A Plan for a More Efficient 
State Government,” in which he advanced the 
theory that the idea of a commission form of 
government could be made applicable ‘to the 
affairs of a state as well as to the affairs of 
munieipalities. He also took advanced ground 
when he proposed a legislature that should be 
always in session, although the opinion has 
been that the greater the intervals between 
meetings of the legislature and the shorter the 
sessions, the better it is for the state. It is only 
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just to Mr. Harwood, however, to say that his 
legislature would be of a different character 
from that usually elected, and would be a part 
of the state commission form of government. 


Mr. Henry M. Hoyt followed Mr. Harwood 
with an address on “The Expansion of Federal 
Power Under the Commerce Clause of the Con- 
stitution,” in which he directed special reference 
to the Child Labor law. 


In the afternoon of the same day, Mr. Hugh 
H. Brown, of Tonopah, delivered a report on 
the proceedings of the American Bar Associa- 
tion, and Chief Justice Norcross spoke on “Prac- 
tice, Its Uses and Abuses.” 


Considerable discussion was provoked by the 
proposition to increase the term of judges of 
the supreme court to twelve years and of the 
district courts to six years. This recommenda- 
tion was adopted, and a further resolution, pro- 
posed by Mr. George Bartlett, recommending 
that the Association take steps to have passed 
an act providing for a non-partisan primary, 
following the California act in which the pri- 
mary candidates for judicial nomination are 
placed on the ticket of each party, was sharply 
debated. The matter appears to have been ap- 
proved and a committee was appointed covering 
recommendations made by the various commit- 
tees. 


The last address of the evening of the 18th 
was listened to with close attention. It was 
delivered by Mr. Hugh H. Brown, on the sub- 
ject, “The League to Enforce Peace.” 

The new officers of the Association are: 
President, L. A. Gibbons, Reno; Secretary, Roy 
M. Stoddard, Reno; Treasurer, J. L. VanDer- 
werker, Reno. 








BOOKS RECEIVED. 

Forms, Rules and General Orders in Bank- 
ruptcy Collected, Revised and Annotated by 
Marshall S. Hagar, of the New York Bar; and 
Thomas Alexander, Clerk of the United States 
District Court for the Southern District of 
New York and United States Commissioner. 
Second edition, by Marshall S. Hagar. Price, 
$9.00. Albany. Matthew Bender & Company, 
1916. Review will follow. 


The American Digest, Annotated. Key Num- 
ber Series, Vol. 22. Prepared and edited by the 
Editorial Staff of the West Publishing Com- 
pany, St. Paul, Minn. 1916. Price, $6.00. Re- 
view will follow. 


HUMOR OF THE LAW. 





The bill in a case in the Circuit Court of 
Cook County set out certain provisions of the 
United States Constitution and the Constitution 
of Illinois and charged that an act was uncon- 
stitutional, as violative of the constitutional 
provisions. To this the defendant answered: 
“This defendant neither admits nor denies 
those portions of the Federal Constitution ot 
the Constitution of Illinois set up in the bill, 
and asks for strict proof thereof.” 


An elderly gentleman from the country was 
at the head of a line of arrivals at a New York 
hostelry, and, after signifying his acceptance 
of the rate offered him, was invited to sign the 
register. He consumed such an unconscionable 
amount of time in this that the clerk became 
impatient. 

“Just sign your name, please,” snapped the 
clerk. “The other guests, too, would like to 
register.” 

“See here, young man,” exclaimed the old 
gentleman, “don’t try to hurry me. I don’t 
never sign. nothing I ain’t read carefully.” 


The burglar had just begun his term and 
was assigned to work in the broom factory. 
Near him was an oldish man who studied him 
intently and seemed to be awaiting an oppor- 


tunity to say something. It came while the 
overseer was at the ice water tank. “How 
long are you in for?” he whispered. “Twelve 
years,” replied the newcomer. The veteran 
looked around nervously and thrust a letter in 
the burglar’s hand. “I’m in for life,” he said. 


“Mail this when you get out.”—Snappy Stuf. 


The following is another one of the various 
amusing incidents that is said to have occurred 
in the court of the redoubtable Justice John 
Crutchfield, who presides over the police court 
of the city of Richmond, Va.: 


Several negroes, who were caught red-handed 
while engaged in the more or less interesting 
pastime of “crap-shooting,” were straightway 
“pulled” and haled before His Honor. Justice 
John, who is said to always remember a negro 
if he has ever been up before him, peered over 
his “specs” at one of the culprits, a small, wiry, 
chocolate-colored darky, and said sternly, “You 
been shootin’ craps again?” 


“No, sah, Jedge,” the prisoner promptly re- 
sponded, “No, sah, I warn’ shootin’; de ‘bones’ 
had’n’ even got to me.”—The Docket. 
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1. Adverse Possession—Color of Title.—A 
deed purporting to convey title to land, though 
defective or void for matters dehors the instru- 
ment, will constitute color of title; the test 
being not whether it passes a title but whether 
it appears to do so.—Alsworth v. Richmond 
Cedar Works, N. C., 89 S. E. 1008. 


2. Elements of.—Where grantees have 
never actually occupied a city lot which has been 
sold for assessments, they are not entitled to 
certificate on their deed that all city taxes and 
special asessments have been paid, on theory 
of adverse possession of the grantees barring 
the right of the city.—Galinski v. City of De- 
troit, Mich., 159 N. W. 371. 

3. Homestead.—Where a widow, after her 
husband's death, resided on his land with her 
daughter and son-in-law, her occupancy was not 
adverse to any person; as she had the right 
thereto as her homestead.—Carter v. Monarch, 
Ky., 188 S. W. 379. 


4. Prescriptive Title—Where a railroad 
company entered into possession of land under 
a grant of right of way, and the grant was duly 
recorded, its possession for over 21 years under 
claim of an assessment ripened into adverse 
title—Beck v. Northwestern R. Co. of South 
Carolina, S. C., 89 S. E. 1018. 

5.——-Statute of Limitations——Public high- 
ways belong to the state, and the statute of lim- 
itations does not run against he sate, nor bar 
the rights of the public therein.—Board of 
Sup’rs of Tazewell County v. Norfolk & W. Ry. 
Co., 89 S. E, 961. 

6. Atterney and Client—Compensation.—An 
award of $25,000 to an attorney who performed 
all the services in connection with estate of 
$2,500,000, consisting largely of personalty, is 
oot excessive.—In re Myers’ Estate, Pa., 98 Atl. 


7. Bailment—Sale by Bailee—A purchaser 
from a lessee or bailee for hire, in possession by 
virtue of an ordinary lease, cannot withhold the 
property from the lessor or true owner, al- 
though he purchased for value and without no- 
— Piano Co. v. Ricker, Ill, 113 N. E. 


8. Bankruptey—Evidence.—An order adjudg- 
ing appellant a bankrupt as a member of a firm, 
based on conflicting evidence, will not be dis- 
turbed on appeal, notwithstanding such appeal 
presents the controversy for determination de 
novo, unless the record discloses a misappre- 
hension of the testimony.—In re Kaplan, U. S. C 
Cc. A., 234 Fed. 866. 





9. Evidence. In a prosecution for mak- 


ing false oaths in a proceeding in bankruptcy, 
the judgment roll in a previous action, to which 
defendant was a party, held admissible as bear- 
ing on defendant’s motive, and the reason for 
his testimony in the bankruptcy proceeding.— 
Hopkins vy. United States, U. S. C. C. A., 234 Fed. 
867. 


10. False Representation.—Petitioner, who 
engaged room for freight in a vessel for which 
bankrupt had agreed to furnish a full cargo, 
held entitled, having paid freight on bankrupt’s 
representations that it was agent of the steam- 
ship, to reclaim the freight money; the repre- 
sentations being false, and the bankrupt not 
having satisfied the freight charges.—In re In- 
terocean Transp. Co. of America, U. S. C. C. A., 
234 Fed. 868. 


11. Intervention.—The trustee in bank- 
ruptey of a corporation held properly allowed to 
intervene in an action by a shareholder seeking 
to recover from the president the value of his 
stock which had been destroyed by the presi- 
dent’s embezzlement of the entire corporate as- 
sets.—Floyd v. Layton, N. C., 89 S. E. 998. 


12. Partnership.—Before one can be adjud- 
icated a bankrupt as a member of a firm, it 
must appear that he was in fact a partner.— 
In re Kaplan, U. S. C. C. A., 234 Fed. 866. 

13. Patentee.—Although the patentee had 
an agreement, valid between him and the 
licensee for sale of the patented articles, to take 
back all unsold goods at list prices and credit 
the licensee’s account therewith, the court could 
not, as a condition of his repurchasing the ar- 
ticles, order his unsecured claim paid in full to 
the bankrupt licensee.—L. E. Waterman Co. v. 
Kline, U. &. C. C. A., 234 Fed. 891. 


14. Banks and Banking—Ceftificate of Depos- 
it—Where plaintiff, for the mortgagor, depos- 
ited money in the bank to discharge the mort- 
gage and the bank made, but retained, cer- 
tificate of deposit in favor of the mortgagee and 
notified her thereof, the transaction was not a 
loan, but the bank held the money in trust for 
the mortgagee, and, on its failure before execu- 
tion thereof, plaintiff could recover the sum as 
against general creditors of the bank.—Titlow 
v. Sundquist, U. S. C. C. A., 234 Fed. 613. 

15. Depositor. — Where securities are 
pledged to a. bank to secure a particular loan, 
the bank has no lien on them to secure pay- 
ment of a general balance due from the pledgor. 
—Clydesdale Bank v. Blackshear Mfg. Co., Ga., 
89 S. E. 1061. 


16. Federal Reserve Act.—Where the legis- 
lature has not declared that national banks shall 
not in Michigan have the right to act as trustee, 
executor, administrator, or registrar of stocks 
and bonds, no state law is contravened by Na- 
tional Bank Act June 3, 1864, nor because a 
corporation exercises the indicated powers.— 
Fellows v. First Nat. Bank of Bay City, Mich., 
159 N. W. 3365. 

17. Indorsement.—Where a check is in- 
dorsed for collection, the bank is agent of payee 
and does not acquire title thereto, and bank 
which made advancements to an insolvent bank 
with which plaintiff had deposited a draft for 
collection on faith of such draft cannot recover 
against plaintiff, though he had payments 
stopped, title never having passed to insolvent 
bank.—Southern Bank & Trust Co. v. Sellers, Ga., 
89 S. E. 1094. 

18. National Banks.—National banks, being 
agencies of the federal government domesticated 
in the state, may sue and be sued in the courts 
of the state, but their powers, management and 
control are beyond state authority, except that 
a national bank may not lawfully possess cer- 
tain powers in contravention of state law.— 
Fellows v. First Nat. Bank of Bay City, Mich., 
159 N. W. 335. 

19. Bills and Notes—Indorsement.—Under the 
Ohio Negotiable Instruments Act (Gen. Code 
Ohio, § 8168), held that directors, who indorsed 
a note given by the president to raise funds to 
pay for a subscription to stock newly issued, 
were liable only as indorsers; there being noth- 
ing to indicate that they were liable in any 
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other capacity.—Murray v. Third Nat. Bank ot 
St. Louis, U. S. C. C. A., 234 Fed. 481. 

20. Brokers—Contracts. — Where defendant 
agreed to compensate plaintiff on his securing a 
satisfactory contract giving defendant exclusive 
agency for a German firm, recovery will not be 
denied on ground that contract between plaintiff 
and defendant was indefinite, where plaintiff 
could have secured a satisfactory contract.— 
Ransom & Randolph Co. v. Pinches, U. 8. C, C. 
A., 2384 Fed. 847. 

21. Evidence.—The only dispute being over 
the making of any contract, and none as to the 
commission agreed on if there was a contract, 
evidence of the ordinary commission charged by 
brokers is inadmissible-—Seevers v, Cleveland 
Coal Co., Iowa, 159 N. W. 194. 

22. Principal and Agent.—Where an agent 
to buy and resell land concealed from his prin- 
cipal the actual purchase price and to effectuate 
his fraud obtained a conveyance of an interest 
to a third person, who in turn with knowledge 
disposed of the interest to a purchaser for value, 
such third persons are liable to the principal.— 
Ausley v. Cummings, Ga., 89 S. E. 1071. 

23. Carriers of Goods—Common Carriers.— 
Cartmen or truckmen, who carry goods for hire 
for the public generally and as a common em- 
ployment, are common carriers.—Hinchliffe v. 
Wenig Teaming Co., Ill., 113 N, E. 707. 

24. Furnishing Cars. — Under Carmack 
Amendment to Interstate Commerce Act, rail- 
road receiving potatoes from steamboat com- 
pany to which the shipper had delivered them, 
and negligently furnishing unprepared car for 
interstate shipment, so that potatoes were dam- 
aged, was liable.—Aydlett v. Norfolk-Southern 
R. Co.. N. C. 89 S. E. 1000. 


25. Notice of Claim.—Carrier cannot rely on 
failure of shipper to file written claim for dam- 
ages within time allowed by bill of lading, in 
absence of pleading of such defense.—Tobin v. 
Lake Shore & M.S. Ry. Co., Mich., 159 N. W. 389. 

26. Carriers of Passengers—Boarding Wrong 
Train.—The failure of a railway ticket agent 
to inform a passenger on which of two tracks 
his train would come is no ground for recovery 
for taking the wrong train, in the absence of a 
request for information or something to indi- 
cate that the passenger was likely to take the 
wrong train.—Dawson v. Southern Ry. Co., Ga., 
89 S. E. 1051. 


27.——Jolts and Jerks.—A carrier is not liable 
for an accident happening on account of a jerk, 
unless it was unnecessary and violent; but, 
where it is unnecessary and violent, it may be 
made the basis of an action for negligence.— 
Louisville Ry. Co. v. Osborne, Ky., 188 S. W. 419. 

28. Chattel Mortgages—After-Acquired Prop- 
erty.—The validity of a chattel mortgage cov- 
ering after-acquired property depends on the 
law of the state in which the mortgage was ex- 
ee v. Clark, U. S. C. C. A., 234 Fed. 


29. Commerce—Constitutional Law.—Consti- 
tutionality of Ky. St., § 795, applying to trains 
operated within the state, cannot be questioned 
on the ground that it affects interstate com- 
merce, in a case in which its application affects 
only intrastate business.—Louisville & N. 
Co. v. Commonwealth, Ky., 188 S. W. 394. 

30.—Employes.—Railroad employe engaged 
in maintaining tracks, bridges, etc., in proper 
condition after they have become instrumental- 
ities in interstate commerce, and during their 
use as such, is engaged in interstate commerce, 
though they are also used in intrastate com- 
merce.—Narey v. Minneapolis & St. L. R. Co., 
Iowa, 159 N. W. 230. 


31. Conspiracy—Arson.—The evidence, show- 
ing merely that M owned insured property 
which was burned, that he had an opportunity 
to burn it, and that defendant, as mortgagee, 
got what insurance was paid, held insufficient 
to sustain a conviction of conspiracy to com- 
mit arson.—State v. Saling, Iowa, 159 N. W. 255. 

32.—_—-Governmental Capacity.—The United 
States abandons its sovereign capacity when it 
enters into commercial transactions, so one con- 
spiring to defraud the Panama Railroad Com- 





pany, of which the United States owned the en- 
tire stock, is not guilty of the offense of con- 
spiring to defraud the United States, denounced 
by Penal Code, § 37.—Salas v. United States, U. 
S. C. C. A., 234 Fed. 842. 


33. Corporations—False Representations.—In 
an action for deceit to recover price of stock 
purchased, where plaintiff’s evidence fails to 
show that he relied on alleged false representa- 
tions, and that they constituted a material in- 
ducement to purchase of the stock, he could not 
recover.—Hoffman y. Friedman, Ky., 188 S. W. 


34. Principal and Agent.—The general man- 
ager of a corporation with authority from the 
other chief stockholder to sell held to have au- 
thority to employ one to find a purchaser for its 
lands at a distance.—Seevers v. Cleveland Coal 
Co., Iowa, 159 N. W. 194. 


35. Purchase of Assets.—A corporation pur- 
chasing all the property of another corporation, 
does not thereby become liable for the obliga- 
tions of the latter, and in the absence of an ex- 
press agreement therefor cannot be held to ac- 
count for its infringement of a patent.—Racine 
Engine & Machinery Co. v. Confectioners’ Ma- 
chinery & Mfg. Co., U. S. C. C. A., 234 Fed. 876. 


36. Receivership.—Where it is evident that 
a corporation is insolvent and it has ceased to 
be a going concern, appointment of receiver to 
preserve assets till hearing on the merits is 
aires ad v. Landman, Mich., 159 N. W. 

37. Damages—Condition Subsequent.—Possi- 
bility of plaintiff’s future breach of covenants 
which were conditions subsequent cannot he 
measured in damages, so as to reduce plaintiff's 
recovery in an action for breach of contract.— 
Ransom & Randolph Co. y. Pinches, U.S. C. C. A., 
234 Fed. 847. 


38. Measure of.—Where owner of business 
was injured, and hereafter put his minor son to 
work in the business and retained all former 
help, such owner may recover the amount ex- 
pended for other help if such assistance would 
have been unnecessary but for his injury.—Gil- 
more v. Philadelphia Rapid Transit Co., Pa. 98 
Atl. 698. 

39. Profits.—While ordinarily profits de- 
rived from a business are not earnings, yet, 
where the proprietor is injured so that he can 
no longer carry on his business, evidence of 
income from business which was dependent on 
his labor and skill is admissible.—Gilmore v. 
Philadelphia Rapid Transit Co., Pa., 98 Atl. 698. 


40. Dedication—Reservation.—Reservation in 
written instrument dedicating streets in incor- 
porated town to public uses of right to control 
location of any railroad upon street held valid, 
so that public would take street subject to such 
burden.—Arn v. Chesapeake & O. Ry. of Ken- 
tucky. Ky., 188 S. W. 340. 

41. Divoree—Res Judicata.—Stipulation of 
parties to divorce action as to the division of 
their property if decree of divorce was granted 
held merged in a decree referring to it and de- 
termining the property rights of the parties.— 
Belding v. Huttenlocher, Iowa, 159 N. W. 191. 


42. Demicile—Change of Residence.—Where 
defendant temporarily occupied a tent outside a 
city and within jurisdiction of court, but main- 
tained house within city, and at close of the 
summer returned to such house, held that, de- 
spite defendant’s statement of a change of resi- 
dence, such facts warranted a finding that she 
actually resided within the city.—Hesterly v. 
Ingram, Ga., 89 S. E. 1049. 


43. Ellections—Nominations.—Where a peti- 
tion for nomination for congressman contained 
a sufficient number of genuine signatures of 
qualified electors, that affiants who vouched for 
the signatures did not have personal knowledge 
of all the persons whose signatures appeared 
does not invalidate the nomination.—Appeal of 
Yost, Pa., 98 Atl. 721. 

44, Electricity—Evidence.—In action for in- 
jury from shock from fallen electric light wire. 
evidence of a change after the accident offered 
to show that whatever mark was on the electric 
wire indicating contact with a telephone wire 
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was there before the accident, held admissible.— 
= v. Village of Portland, Mich., 159 N. W. 





45. Presumption.—That light company for 
convenience of its electric line assumed right to 
destroy trees planted by resident in a street 
raised no presumption that in doing so against 
his protest it was acting within some franchise, 
neither pleaded nor otherwise disclosed.—New- 
= v. lowa Ry. & Light Co., Iowa, 159 N. W. 


46. Emi t D i Reduction of Damages. 
Where a railroad condemns a right of way and 
title passes to it by execution of bond, it can- 
not diminish recovery by permitting the owner 
to exercise some of the rights which pass to it. 
— v. Pittsburgh & S. R. Co., Pa., 98 Atl 





47. Executors and Administrators—Continu- 
ing Business.—Where deceased left outstanding 
contracts and certain farming interests it was 
within probate court’s jurisdiction to order, on 
ex parte application of widow and adminis- 
tratrix, her to continue the business, and neither 
heirs nor creditors were necessary parties.— 
Smith v. Smith, S. C., 89 S. E. 1032. 


48.——-Settlement.—Where his account had 
been settled and a formal decree confirmed, and 
no excuse existed for delay, an executor or ad- 
ministrator is properly chargeable with interest. 
—kIn re Skeer’s Estate, Pa., 98 Atl. 703. 


49. MKxemptions—Estoppel.—That a debtor in- 
tended, if he acquired a homestead in anothe, 
state, to remove thereto, does not, where he 
had obtained no residence in the foreign state 
and his family remained domiciled in the state 
of the forum, preclude him from asserting right 
to exemptions allowed by the lex fori.—Russell 
v. Dilley, lowa, 159 N. W. 189. 

50. KFraud—tIntentional Misrepresentation. — 
Evidence that defendant owning a farm in- 
tentionally and falsely misrepresented its acre- 
age to plaintiff, and thereby induced plaintiff 
to act upon it and to purchase the farm to his 
damage, authorizes verdict for plaintiff.—Allan 
v. Wescott, Me., 98 Atl. 630. 

51. Frauds, Statute of—Sufficiency of Writ- 
ing.—A contract for the purchase of a farm 
was consummated by the giving of a bond for a 
Geed; that being a sufficient writing.—Allan v. 
Wescott, Me., 98 Atl. 630. 

52.——Sufficiency of Writing.—Description in 
contract of sale, “(Vendor’s) house and five 
acres, more or less, located in M and on the M 
and W turnpike road,” held to satisfy the stat- 
ute of frauds.—Matherly v. Wright, Ky., 188 S. 
W. 385. 

53. Fraudulent Conveyances—Consideration. 
—wWhere a debt of a husband to his wife is 
barred by limitations, such debt is not as a 
matter of law insufficient consideration for con- 
veyance by husband to wife whereby he is ren- 
boy insolvent.—Lane v. Newton, Ga., 89 S. E. 
1083. 


54. Gifts—Inter Vivos.—Under law of New 
York governing gifts inter vivos, held that 
where neither policy nor assignment thereof 
were delivered to alleged donee, and donor re- 
tained possession and controlled them and paid 
the premiums, there was no completed gift.— 
Connecticut Mut. Life Ins. Co, v. Fields, N. J., 98 
Atl. 643. 

55. Habeas Corpus—Modifying Order.—Where 
defendant, who had been imprisoned for failure 
to comply with a decree, was liberated on habeas 
corpus, and after remand to jail by supreme 
court the sheriff refused to apprehend defendant 
to compel compliance with decree, held, that 
the order might be modified so as to apply to 


the sheriff.—Commonwealth v. Lewis, Pa., 98 
Atl 726. 
56. Highways—Special Damage. — Traveler 


upon a highway does not suffer special damage 
sufficient to support a private action from ob- 
struction merely causing delay in his journey 
or compelling him to take a more circuitous 
route, or depriving him of his journey, the injury 
being to all who attempt to use the highway.— 
Husband vy. Cotton, Ky., 188 S. W. 380. 





57. Husband and Wife—Joinder of Husband. 
—Where married woman contracted for sale of 
standing timber as part of her realty without 
jJoinder of her husband, the proceeds to be ap- 
plied on note against him, proceeds of what 
purchaser had removed from land with her con- 
sent and applied on husband’s debt would be 
treated as voluntary payment thereon by her. 
Farmers’ Bank of Hardinsburg v. Richardson, 
Ky., 188 S. W. 406. 


58. Liability of Wife-—Where a wife bor- 
rows money ana gives it to her husband, if the 
lender is tne husvana’s creditor and makes tne 
loan to pay the husvand’s debt to him, transac- 
tion falls within the statutory inhibition against 
wite’s liability for debts of husband.—Ginsberg 
v. People’s Bank of Savannah, Ga., 89 S. E. 1086. 


59. Insane Persons—Partial Insanity.—A man 
may be imsane on one subject, but capable or 
transacting business in ali others; the question 
in any case being not merely whether he was 
insane at the time of the questioned transaction, 
but whether he was so insane as to be incapapile 
of doing the particular act with reason ana un- 
i - eeeelenaatemmnae v. Matthews, 8. C., 89 5. 

. 1021. 


60. Innkeepers—Limitation of Liability. — 
Under Laws 1913, c. 101, proprietor of hotei not 
offered jewelry or personal ornaments for safe- 
keeping, and who did not post the notice pre- 
scrinea by statute, held liable at common iaw 
tor their loss to the amount of $300, such ar- 
ticles not being ‘personal belongings” within 
§ 4, limiting liability to $50.—Wagner v. Con- 
gress Square Hotel Co., Me., 98 Atl. 660. 


61. Regulation.—The city of Chicago has 
no power by ordinance to prohipit dancing in 
restaurants by the patrons thereof where no 
fee is chargea for the privilege, notwithstana- 
ing Cities and Villages Act, art. 5, § 1, cl. 41.— 
City of Chicago v. vrake Hotel Co., lil, 1143 N. 
k, 718. 

62. Insurance—<Accident.—aA certificate of ac- 
cident insurance excluding death py voluntary 
or involuntary taking or poison did not ex- 
clude death by poison in any other way.—Riley 
v. interstate Business Men's Acc. Ass'n, Lowa, 
159 N. W. 203. 

63. Appraisement.—The partiality of the 
appraiser or arbitrator selected by insurer in- 
vatidated award, and was a defense against it.— 
Fass v. Liverpool, London & Globe Fire ins. Co., 
S. C.. 89 S. kK, 1040. 

64.——Cancellation of Policy.—The cancella- 
tion of an insurance policy heid not binding on 
the insured, notice as required not being given, 
and the insured consenting only because of ig- 
norance and in reliance on the agent’s state- 
ment that the policy could be Canceled at a min- 
ute’s notice.—sragg v. Royal Ins. Co., Me., 98 
Atl. 632. 

65.——Contract.—A valid contract between a 
member of a mutual life association and the as- 
sociation for a life indemnity could not be abro- 
gated or changed without the consent of the 
member.—Doscher vy. Vanderbilt, N. Y¥., 160 N. Y. 
Supp. 871. 

66. Fraternal Association.—Where general 
fraternal insurer, incorporated in New Jersey, 
surrendered its charter, and, before obtaining 
charter in Pennsylvania, members of supordinate 
body appropriated the assets and united with 
another body, held, that minority members of 
such subordinate body might compel restitution 
of assets.—Schriner v. Sachs, Pa., 98 Atl. 724. 

67. Liability Insurance.—An action against 
a liability insurer for breach of contract to de- 
fend claim against insured, is not governed by 
a provision of the policy limiting time of action 
within 90 days after payment of loss or ex- 
pense.—Lawrence v. Massachusetts Bonding & 
Ins. Co., N. Y¥., 160 N. Y. Supp. 883. 

68. Imtoxicating Liquors—Evidence. — Evi- 
dence that a poor man, with a large family, 
owning no property, received two gallons of 
liquor in three days is sufficient to carry to the 
jury the question of his guilt of possessing such 
liquors with the intent of unlawful sale.—Polley 
v. Commonwealth, Ky., 188 S. W. 409. 
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69. Indictment and Information.—The con- 
tinuando in an indictment for being a common 
seller of intoxicating liquors held properly al- 
leged by the words “and continually thereafter 
up to the day of finding this indictment;” the 
form declared by Rev. St., c. 29, § 72, sufficient 
yr as another.—State v. Jones, Me., 98 
Atl, ; 


70. License.—A license to sell intoxicating 
liquors is personal, and cannot be transferred. 
—Kennedy v. Stimming, Mich., 159 N. W. 374. 


71. Trick or Device.—Under Ky. St., § 2570, 
that after defendant had understood prosecuting 
witness’ desire to purchase liquor they went a 
few feet away from his house, across the state 
boundary where the liquor was delivered, held a 
trick or device not defeating prosecution.—Hud- 
dleston v. Commonwealth, Ky., 188 S. W. 398. 


72. Landlord and Tenant—Election of Rem- 
edy.—Though a lease reserved the right to ter- 
minate for nonpayment of rent or nonperform- 
ance of covenants by the lessee, the lessor may 
permit the lease to stand and adopt such other 
remedy as will enable it to safeguard its rights. 
—Edison Illuminating Co. v. Eastern Pennsyl- 
vania Power Co., Pa., 98 Atl. 652. 


73.—Quiet Enjoyment.—The covenant for 
quiet enjoyment engages only that the landlord 
has good title and does not undertake that the 
premises are suitable for the particular use in- 
tended, or that the lessee will not be disturbed 
by a tenant in exclusive posgession of another 
portion of the building or an adjacent building. 
—Adair v. Allen, Ga., 89 S. E. 1099. 


74. Libel and Slander—Punitive Damages.— 
Plaintiff, in an action under Code 1904, § 2897, 
for eee words may be given punitive dam- 
ages, though he prove no actual pecuniary loss, 
and admits that he was not, by the letter com- 
plained of, injured or damaged in his reputation 
among his neighbors.—Ramsay v. Harrison, Va., 
89 S. E. 977, 

75. Limitation of Actions — Amendment.— 
Where limitations had run between the filing of 
the statement of claim and trial, plaintiff can- 
not then by amendment change his action from 
one at common iaw to one under Act May 2, 
1905 (P. L. 352), and thus deprive defendant of 
the defense of assumption of risk.—Card v. 
Stowers Pork-Packing & Provision Co., Pa., 98 
Atl. 728. 

76. Mandamus—<Admission to Office.—Man- 
damus will lie to admit a person to an office 
from which he is wrongfully excluded, where 
he is shown to have a clear, prima facie, legal 
eee v. Pinson, W. Va., 89 S 











77. Master and Servant—<Assumption of Risk. 
—Assistant foreman of railroad carpenters, who 
was killed while repairing floor of bridge, when 
a horse passing across the bridge became un- 
manageable and knocked him into the space 
where the new flooring was to be laid, held to 
have assumed the risk.—Hunsinger v. Lehigh 
Valley R. Co., Pa., 98 Atl. 655. 

78. Assumption of Risk.—Under Pub. Acts, 
Extra Sess. 1912, No. 10, providing that a master 
not electing to be governed thereby, may not 
defend on the ground of assumption of risks 
arising from failure to provide safe premises 
and appliances, he cannot defeat an action for 
wrongful death on the ground that the employe 
knew that the mule which kicked him was 
vicious.—Robbins v. Magoon & Kimball Co., 
Mich., 159 N. W, 323. 

79. Assumption of Risk.—Under federal 
Employers’ Liability Act, where an express mes- 
senger stepped backward out of the door of a 
ear and fell because a truck, left before the 
door, had been moved without his knowledge, 
he did not assume risk of negligence of his fel- 
low employes.—Chapman v. United States Ex- 
press Co., Mich., 159 N. W. 308. 

80.— —Contributory Negligence.—The law im- 
putes no such knowledge of electricity to an 
electrician’s helper that he is barred by con- 
tributory negligence from recovering for injury 
from high tension electricity jumping to him 
from its conductor, which he had nearly ap- 











proached, but had not touched.—Pacific Power 
Co. v. Sheaff, U. S. C. C. A., 234 Fed. 553. 

81.——Course of Employment.—An employ- 
ment is not limited by exact time when employe 
reaches place of work or begins or leaves work, 
but includes a reasonable time and opportunity 
before and after, while he is at or near his place 
of employment.—De Mann v. Hydraulic Engi- 
neering Co., Mich., 159 N. W. 380. 


82. Farm Laborer.—Employe of drug man- 
ufacturer which operated a farm in furtherance 
of its business of preparing serums, etc., held 
a farm laborer within the Workmen’s Compensa- 
tion Act.—Shafer y. Parke, Davis & Co., Mich., 
159 N. W. 304. 


83. Negligence.—Where it was necessary 
for a deceased servant to communicate with the 
foreman in charge of one part of the work, he 
could not be held negligent in being near such 
foreman who was adjusting a machine, though 
deceased by reason of the foreman’s negligence 
met his death.—Anderson v. Keystone Type 
Foundry, Pa., 98 Atl. 696. 

84. Presumption.—In an action for death of 
plaintiff’s intestate caused by defendant’s auto- 
mobile driven by his infant son, without his 
knowledge or authority, ownership of car by 
father did not furnish any presumption of lia- 
bility—Johnston v. Cornelius, Mich., 159 N. W. 
318. 











85.—Release.—Where no deceit was prac- 
ticed by insurer’s agent in inducing injured em- 
ploye to accept certain compensation and the em- 
ploye, though supposing he was signing a_.re- 
ceipt did not ask to have it read, or read it him- 
self, he would not deny its validity.—Winn v. 
Adjustable Table Co., Mich., 159 N. W. 372. | 

86. Remote Cause.—Where employe was in- 
jured by falling tree, the shifting of the wind 
after tree had started to fall toward flat car was 
not the proximate but the remote cause of in- 
jury, where.the engineer had an opportunity to 
stop after becoming aware of the danger.— 
— v. Stave & Timber Corp., N. C., 89 S. E. 

87.——Submission to Operation.—Where in- 
jured employe refused to undergo operation in- 
volving little danger or suffering, and not an 
experiment, the Industrial Accident Board erred 
in awarding compensation after employer filed 
its petition to stop compensation until claimant 
should submit to operation.—Kricinovich v. 
ae Car & Foundry Co., Mich., 159 N. W. 








88. ‘Workmen’s Compensation Act.—Under 
Workmen’s Compensation Act, widow of a brick 
mason, who suffered an inguinal hernia while 
laying terra cotta window sills, was held en- 
titled to compensation for his death, resulting 
from the injury, though he had _ suffered 
from a structural weakness.—Hurley v. Selden- 
Breck Const. Co., Mich., 159 N, W. 311. 

89. ‘Workmen’s Compensation Act.—Cem- 
pany, manufacturing drugs, which maintained 
farm for preparation of serums and accepted 
Workmen’s Compensation Act by a statement 
in genera] terms, posting notices in laboratory, 
offices and place of business in city of Detroit, 
held not to have brought itself, or intended to 
bring itself, within the act as to its farm labor- 
a east v. Parke, Davis & Co., Mich., 159 N. 

90. Mortgages—Cross-Bill._—Final decree in 
foreclosure will be opened, and the executors 
of another mortgagee, who claimed to have a 
superior mortgage and to have had no process 
served upon him, or any notice of suit, permitted 
to file a cross-bill._Steinhardt Bros. & Co. v. 
Cohen, N. J., 98 Atl. 637. 

91. Municipal Corp ti Criminal Law.— 
On affidavit, charging violation of motor ve- 
hicle law, where proof failed to show that of- 
fense charged was committed within two years 
prior to the filing of the affidavit, a conviction 
was contrary to law.—Buchanan v. State, Ind., 
113 N. E. 726. 

92. Trees on Street.—In action for wrongful 
destruction of trees planted within street in 
front of plaintiff’s residence property, showing 
of the claim of right to “trim” trees “under 
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instructions of city council,” if any, conferred 
no right to destroy and remove them.—New- 
lands v. Iowa Ry. & Light Co., Iowa, 159 N. W. 
244. 


93. Pensions.—Pension acts to be valid can 
only confer pensions upon persons who at the 
time of receiving them are officers or employes 
of the municipality.—People v. Abbott, Ill, 113 
N. E. 696 

94.——_Spectator of Race.—A spectator of a 
race in a village street cannot recover for injury 
therefrom merely because of the race being in 
violation of Burns’ Ann. St. 1914, §§ 2664, 2665. 
—Frazure vy. Buckles, Ind., 113 N. E. 730. 


95. Perpetuities—Reasonable Restriction.—In 
deed of gift from father to son, purporting to 
convey a fee simple title, restriction that son 
should not trade the land to any person other 
than the father’s bodily heirs for the term of 
20 years was a reasonable and valid restriction. 
—Francis v. Big Sandy Co., Ky., 188 S. W. 3465. 

96. Pledges—Burden of Proof.—It is pre- 
sumed that a debt to secure which collateral is 
given is sufficient to consume entire collateral, 
and one seeking to defeat pro tanto recovery on 
a note pledged as collateral has burden of plead- 
ing and proving equities against original payee, 
and that debt will not exhaust the note.—Clydes- 
dale Bank v. Blackshear Mfg. Co., Ga., 89 S. E. 
1051. 

97. Railroads—Contributory Negligence.—A 
traveler was not necessarily guilty of contrib- 
utory negligence, but it is a question of ordinary 
care for the jury, where in imminent peril he 
attempted at a crossing to go in front of the 
train, rather than attempt to stop.—Borders v. 
Boston & M. R. R., Me., 98 Atl. 662. 


98..—Contributory Negligence——Where de- 
ceased drove onto tracks with curtains on his 
buggy so that he could not easily see an ap- 
proaching train and was run down, although had 
he looked he would have seen the train in time 
to have avoided accident, he was guilty of con- 
tributory negligence.—Duggan v. Chicago, M. & 
St. P. Ry. Co., Iowa, 159 N. W. 228. 

99. Dedication.—Railroad’s user of street 
on which tracks were located for 15 years, pur- 
suant to agreement as against dedicators of 
street, held equivalent to written conveyance of 
right, though its original entry was under verbal 
contract and permissive only.—Arn v. Chesa- 
peake & O. Ry. of Kentucky, Ky., 188 S. W. 340. 


100. Minor Employe.—It was negligence 
for a railroad, through its foreman, to permit 
a boy of eigiit years of age to help push a car 
to a switch, and it was liable for the resultant 
injury, though it had forbiden its employes to 
permit that to be done.—Ashby v. Norfolk 
Southern R. Co., N. C., 89 S. E. 1059. 

101. Separate Accommodations.—Under Ky. 
St., § 795, requiring separate accommodations 
for white and negro passengers, the duty is to 
anticipate that both whites and negroes will 
offer themselves as passengers, and failure to 
furnish separate coaches or compartments com- 
pletes the offense, and it is immaterial whether 
members of both races actually became pas- 
sengers.—Louisville & N. R. Co. v. Common- 
wealth, Ky., 188 S. W. 394. 


102. Remainders—Life Tenant.—Remainder- 
men whose estate is vested subject to divesti- 
ture on their death before the life tenant can- 
not, during the existence of the life estate, se- 
cure cancellation of a deed executed by life 
tenant, individually and as their trustee, pur- 
porting to convey the estate in solido.—La 
Pierre v. Martin, Ga, 89 S. E. 1074. 


103. Sales—Installation.—Where contract to 
install furnace gave 30 days’ trial use and pro- 
vided for removal by plaintiff if city smoke de- 
partment was not satisfied, and payment after 
acceptance by smoke inspector, burden was on 
plaintiff to show such acceptance.—McMillan v. 
Jaeger Mfg. Co., Iowa, 159 N. W. 208. 


104. Seduction—Evidence.—Where it was not 
shown that prosecutrix, who had worked in 
laundry, associated with another girl who work- 
ed in such laundry, or knew anything about the 
associates or conduct of such other girl, court 





was correct in excluding answer of plaintiff to 
question whether such other girl became preg- 
nant and made some man marry her.—Johnson vy. 
State, Tex., 188 S. W. 426. 


105. Specific Performance—<Action.—That the 
lessor might have terminated a lease of electric 
power plant on the failure of the lessee’s as- 
signee to carry out the covenants as to repairs 
held not to deprive lessor of specific perform- 
ance.—Edison Illuminating Co. v. Eastern Penn- 
sylvania Power Co., Pa., 98 Atl. 652. 


106. Street Railroads—One driving a vehicle 
on a street has the right to reply on the custom 
of cars to stop at a corner or to slacken their 
speed in obedience to an ordinance.—Schmidt v. 
Philadelphia Rapid Transit Co., Pa., 98 Atl. 691. 


107. Telegraphs and Telephones—Discontinu- 
ance of Service.—Telephone company held to 
have no legal right to discontinue service to a 
subscriber under an existing contract because 
of an unpaid balance due it under a contract 
which was terminated prior to or at the time of 
making the existing contract for service.—Tay- 
lor v. New York Telephone Co., N. Y., 160 N. Y. 
Supp. 865. 


108. Trusts—Trustee ex Maleficio.—Where 
the attorney for a substituted administrator 
bought in land belonging to the estate, which 
was sold for settlement thereof, he became a 
trustee ex maleficio, bound to account to the es- 
tate for all profits, and to himself bear any loss. 
—Vaiden vy. Edson, N. J., 98 Atl. 635. 


109. Equity.—A court of equity has no au- 
thority to compel a beneficiary under a will to 
accept a compromise settlement of a trust es- 
tate in disregard or abrogation of the terms of 
the trust, notwithstanding that it would be for 
the best interests of all concerned, and that all 
other beneficiaries had consented:—Stephens v. 
Collison, Ill., 113 N. E. 691. 


110. Estoppel.—Where cestui directed the 
trustee to make a conveyance, his possession 
thereafter was as a matter of law, under and in 
subordination to the title conveyed, and not ad- 
verse to it, as he would be estopped by his act 
to claim against the grantee.—Cathcart v. 
Matthews, S. C., 89 S. E. 1021. 


111. Turnpikes and Toll Roads—Obstruction. 
—Owners of property abutting upon turnpike 
road, which had been obstructed by fence com- 
pelling them to take a circuitous route to reach 
their properties, held to have suffered such spe- 
cial or peculiar injury as to be entitled to main- 
tain action to have obstruction removed.—Hus- 
band v. Cotton, Ky., 188 S. W. 380. 


112. Vendor and Purchaser — Insanity. — 
Where vendor had been adjudged insane when a 
boy and committed to an asylum, where he re- 
mained a short time, but had since grown to 
manhood, married, reared a family, and success- 
fully managed a truck farm until his death, evi- 
dence held insufficient to support a finding that 
he was mentally incompetent to make a con- 
yy © to convey.—Brown v. Brown, IIl., 113 N. 


113. Material Misrepresentation.—If the 
purchaser has never seen the property and has 
no notice or knowledge of its character, a false 
statement of its market value upon which it is 
intended he shall rely becomes a material repre- 
sentation, and, if believed and acted upon, the 
purchaser may rescind.—Sutton v. Greiner, Iowa, 
159 N. W. 268. 


114. Rescission.—Where vendor of a lot 
orally represented that street on which it 
abutted was sewered, the vendee, having paid 
for the lot, may, on discovery of the falsity of 
the representation, vacate the premises and re- 
scind.—Crane v. Reutschler, N. Y., 98 Atl, 671. 


115. Rescission.—Where an owner of land. 
after learning that a river had begun to cut the 
land, hastened consummation of a contract with- 
out advising purchaser that conditions had 
changed after his inspection and the owner's 
representations that land would not be cut. the 
purchaser could rescind for fraud.—Noble v. 
Renner, Iowa, 159 N. W. 214. 





